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Questions Presented 


As provided in the prehearing stipulation of the parties 
of December 7, 1961, which was approved by this court 
by prehearing order dated December 8, 1961, the question 
presented is: 


Should interest as a matter of law have been awarded 
to Isbrandtsen as of the date freight charges were col- 
lected rather than from a date subsequent to the Board 
order? 


Petitioner’s statement of the Questions Presented adds 
to the stipulated question the words, “* * * and as a 
matter of sound administrative discretion”, after the 
words, “* * * as a matter of law” in the Question, as 
stipulated, 


We urge that, the parties having stipulated, the ques- 
tion as agreed by the parties and approved by the court 
should be governing. 
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Counter-Statement of the Case 


We take exception to several assertious in Petitioner's 
Statement of the Case. 


Petitioner states (Bricf, p. 5) that Isbrandtsen requested 
a contract from the Conference but that its request was 
refused and that, during the period involved, cotton 
brokers and forwarders shipped by Conference lines at 
contract rates. 


It is true that the Board made findings which are in 
accord with the foregoing statements in Petitioner's brief. 
As we have pointed out, however, in our brief for the 
Petitioner in No. 16,667 (pp. 7-15, 17-23), these findings 


are not supported by any evidence and in fact are con- 
trary to the evidence.’ All of the evidence, as there shown, 
proved that Isbrandtsen never applied to the Conference 
for a contract form; and that although some forwarders 
and cotton brokers held shippers contracts, they were not 
accorded contract rates except on cargoes which they 
owned, 


1The same counsel are presenting this brief on behalf of 
States Marine Lines, Inc. the Intervenor herein, and the brief 
on behalf of States Marine Lines, Ine.. the Petitioner in’ No. 
16,667 and the Intervenors, members of the Far East Confer- 
ence, in No, 16,658. These cases are to be argued consecu- 
tively. 


We believe that it will accomplish an economy of time for 
the court, as well as counsel, if, instead of repeating here state- 
ments of fact and arguments which have been made in the briefs 
in Nos. 16,658 and 16,667, we incorporate herein, by reference, 
the pages of the briefs in those matters which have an equal 
bearing here. We shall, of course, serve upon all parties all of 
the briefs in all of these three numbered cases so that they may 
all have the references at hand. 


Petitioner further states (Brief, p. 5) that “States 
Marine brazenly advised that even if Isbrandtsen obtained 
a contract, they would not carry any cotton tendered by 
Isbrandtsen.” It is true that the Board made such a find- 
ing. This finding also is without any evidenee in its 
support, as shown in Petitioner’s brief in case No. 16,667 
(pp. 7-15, 17-23) which are incorporated herein by refer- 
ence. It is obvious that this ease would not have arisen 
had States Marine not carried the cotton. 


Petitioner states (Brief, p. 5) that “* * * the Confer- 
ence had previously granted Isbrandtsen contract rates 
on the shipment of other commodities to Japan immedi- 
ately preceding August, 1952, even though Isbrandtsen 
was not, at the time, a party to any exclusive-patronage 
contract.” The Board found (slipsheet p. 27) that four 
Conference members did accord Isbrandtsen contract rates 
when it had no contract. There is neither evidence nor 
finding that the Conference approved or took any such 
action. 


Petitioner states (Brief, pp. 5-6) that Isbrandtsen could 
not. pass the excess charges on to the buyers of the cotton, 
but fails to state that Isbrandtsen was not a seller of the 
cotton and had no buyers, 


The Petitioner (Brief, p. 6) speaks of the “over eight 
and one-half years” which elapsed between the filing of 
the Complaint and the date of the order under review. 
Petitioner moved for a reconsideration of the order under 
review and the Intervenor replied to the petition with an 
affidavit analyzing the manner in which this period of 814 
years had been consumed. Illustrative of the reasons for 
the lapse of time appears in slipsheet 3 of the Board’s 
order, which is as follows: 


“An Examiner submitted a recommended decision on 
November 8, 1957. The recommended decision was 


followed by the submission of Exceptions and Replies 
thereto, followed by oral argument before the Board 
on February 10, 1959. No report was issued in view 
of pending litigation and Congressional legislation 
and subsequently 2 new members of the Board were 
appointed. The present Board decided to hear oral 
argument on the existing record prior to making its 
decision. We heard further oral argument on May 3, 
1961.” (Emphasis supplied) 


Intervenor was certainly not the cause of this long 
delay. The affidavit attached to the Intervenor’s reply to 
the Petitioner’s motion for reconsideration aptly demon- 
strates the participation of Petitioner in bringing about 
many other delays, due mainly to the pendency of dual 
rate litigation before this Court and before the Supreme 
Court in the various proceedings involving the proposed 
dual-rate systems of the Japan, Atlantic and Gulf Freight 
Conference and the Transatlantic Conferences, 


The Petition for Reconsideration and the Reply thereto 
and the affidavit attached to the Reply will be printed in 
the Joint Appendix or in a separate Appendix to be sub- 
mitted by the Intervenor. 


The Statutes Involved 


The relevant parts of the statutes involved being 
lengthy are sect out in Appendix A, attached to the brief 
of the Intervenors, members of the Far East Conference, 
in Case No. 16,658. 


We respectfully ask leave to incorporate that Appendix 
herein by reference. 


Summary of the Argument 


Isbrandtsen should not have been awarded interest on 
the amount of reparations from the date of the respective 
payments of freight at non-contract rates. States Marine, 
in case No. 16,667, has argued that Isbrandtsen should not 
have been awarded any reparations whatever because: 
(a) He was not a shipper but a freight forwarder or 
speculator in steamship space; and (b) If he should be 
accorded the legal position of a shipper, his reparations 
must be damages for discrimination, which Isbrandtsen 
failed to prove. 


Assuming, arguendo, that Isbrandtsen has proved dam- 
ages for discrimination, then those damages are un- 
liquidated. LC.C. v. United States, 289 U.S. 385, 390- 
391 (1933); Pennsylvania RR. Co. v. International Coal 
Co., 230 U.S. 184, 197-198, 203-205 (1913). A judgment or 
order awarded for unliquidated damages does not, as a 
matter of law, carry with it interest until the date when 
the claim is liquidated, i.e, when the court or agency has 
determined the amount of damages. In this case, con- 
sidering the probability, which matured in fact, that there 
would be motions for reconsideration and rehearing, the 
award of interest on amounts unpaid commencing 60 days 
after the date of the order itself was in accord with the 
law. 


Argument 


Isbrandtsen here finds itself in an inescapable dilemma, 
for it admits (Brief, p. 6) that the award to it was for 
discrimination for violation of $17 of the Act, and in case 
No. 16,657 we assume that the Board, as Respondent, will 
attempt to support the award on the basis of diserimina- 
tion. Despite the circumstance that in its Complaint, 
Isbrandtsen sought to recover the exact amount of the 
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difference between freight at the contract rate and freight 
at the non-contract rate on the shipments here involved, 
and despite the fact that its only proof of damages was 
that it paid the higher rate rather than the lower rate, 
the Board sustained the finding of damages for discrim- 
ination on the following basis (Board’s Report, slipsheet 
27): 


“As a result of these actions, Isbrandtsen was charged 
a rate which was unjustly discriminatory between 
shippers. Isbrandtsen showed further that it in- 
curred expenses, lost profits and suffered damage to 
the extent of its out-of-pocket expenses at (sic) the 
result of the denial of a contract and payment of the 
ie rates. Eden Mining v. Bluefields at 1 U.S.S.B. 

(1922). Respondents did not prove any mitigating 
tne affecting Isbrandtsen’s damage although the 
burden was on them to do so, Roberto Hernandez 
Inc. v. Arnold Bernstein, Etc. 116 F. 2d 849 (C.C.A 
2d 1941) cert. den. 313 U.S. 582 (1941).” 


If the Board was correct in awarding reparations to 
Isbrandtsen for discrimination, it must be on the basis 
that the language last above quoted proves unliquidated 
damages for discrimination. 


In the brief for the Intervenors, members of the Far 
East Conference, ease No. 16,658, pp. 42-46, which we 
incorporate herein by reference, we have demonstrated 
that under the Shipping Act, as it existed prior to Octo- 
ber 3, 1961, there was neither right nor remedy for the 
recovery of an overcharge or of an exeess above reason- 
able rates. The only right of recovery was for diserimina- 
tion. The damages for that discrimination could not be 
established by proving that the shipper paid a higher rate 
than some competing shipper. For ready reference we 
here repeat the language of the one ease (1.C.C. v. United 
States, 289 U.S, 385 (1933)) which, above all others, 
establishes the law on this point (at pp. 390-391): 


“We [the victim of a discrimination] is to recover 
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the damages that he has suffered. which may be more 
than the preference or less (Penn R. Co. v. Inter- 
national Coal Co., supra, pp. 206, 207), but which, 
whether more or less, is something to be proved and 
not presumed. Ibid., p. 204. ‘Recovery cannot be had 
unless it is shown that, as a result of defendant’s acts, 
damages in some amount susceptible of expression in 
figures resulted.’ Keogh v.C.& N. W. Ry. Co., supra, 
p. 165. The question is not how much better off the 
complainant would be today if it had paid a lower 
rate. The question is how much worse off it is because 
others have paid less. 

“The answer to that question is not independent of 
time and place and circumstance. It calls for some- 
thing more than the use of a mathematical formula. 
If by reason of the discrimination, the preferred pro- 
ducers have been able to divert business that would 
otherwise have gone to the disfavored shipper, dam- 
age has resulted to the extent of the diverted profits. 
If the effect of the discrimination has been to force 
the shipper to sell at a lowered market price (Penn 
R. Co. v. International Coal Co., supra, p. 207; Hoover 
v. Penn R. Co., 156 Pa. St. 220, 244; 27 Atl. 282), dam- 
age has resulted to the extent of the reduction. But 
none of these consequences is a necessary inference 
from discrimination without more.’ (Emphasis 
supplied) 

Tf Isbrandtsen was entitled to reparations, therefore, it 
was entitled to unliquidated damages for discrimination 
under §17 of the Shipping Act. The law is well estab- 
lished that interest does not run on unliquidated claims 
prior to the date when they are liquidated by the judg- 
ment or order. 


In Mowry v. Whitney, 81 U.S. (14 Wall.) 620 (1871), a 
case presenting questions of the validity and infringe- 
ment of patents, in discussing the question of whether the 
defendant should have been charged with interest, the 
Court stated at p. 653: 

“We add only that in our opinion the defendant 
should not have been charged with interest before the 
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final deeree. The profits which are recoverable 
against an infringer of a patent are in fact a com- 
pensation for the injury the patentee has sustained 
from the invasion of his right. They are the measure 
of his damages. Though called profits, they are 
really damages, and unliquidated until the decree is 
made. Interest is not generally allowable upon un- 
liquidated damages. We will not say that in no pos- 
sible case can interest be allowed. It is enough that 
the case in hand does not justify such an allowance.” 


Following Mowry, the case of Miller v. Robertson, 266 
U.S. 243 (1924), cited by Isbrandtsen (Brief, pp. 9, 10) 
further clarifies the above stated rule in regard to the 
assessment of interest in cases involving unliquidated dam- 
ages by stating at pp. 257-258: 


“Compensation is a fundamental principle of dam- 
ages, whether the action is in contract or in tort. 
Wicker v. Hoppock, 6 Wall. 94, 99. One who fails 
to perform his contract is justly bound to make 
good all damages that accrue naturally from the 
breach; and the other party is entitled to he put 
in as good a position pecuniarily as he would have 
been by performance of the contract. Curtis v. In- 
nerarity, 6 How. 146, 154. One who has had the use 
of money owing to another justly may be required 
to pay interest from the time the payment should 
have been made. Both in law and in equity, interest 
is allowed on money due. Spalding v. Mason, 161 
U.S. 375, 396. Generally, interest is not allowed upon 
unliquidated damages. Mowry v. Whitney, 14 Wall. 
620, 653. But when necessary in order to arrive at 
fair compensation, the court in the exercise of a 
sound discretion may include interest or its equiva- 
lent as an clement of damages.” 


Other cases are in accord: 


Oliver Electrical Mfg. Co. v. 1.0, Tiegen Construc- 
tion C'o,, 183 F. Supp. 768 (D. Minn. 1960) ; 

Faber vy. City of New York, 222 N.Y. 255 (1918) ; 

People ex rel. Cranford v, Willcox, 207 N.Y, 743 
(1913). 
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Isbrandtsen cites cases, ie, Miller v. Robertson, 266 
U.S. 243 (1924); Kishi v. Humble Oil & Refining Co., 10 
F.2d 356 (C.C.A. Tex. 1926); Chicago d S.E.R. Co. v. 
McEwen, 35 Ind. App. 251, 71 N.E. 926 (1904); Wabash 
R. Co. v. Koenig, 274 F. 909 (C.C.A. Mo. 1921), Cert. Den. 
257 U.S. 660 (1921); Becker v. New York, 77 App. Div. 
635, 78 N.Y.S. 1064 (1902); Smith Bros. d& Cooper v. 
Hanson, 106 Kan. 32, 187 P. 262 (1920); State v. Lott, 67 
Ala. 147 (1881); Pacific Gamble Robinson Co. v. Min- 
neapolis & St. L. R. Co., 134 F. Supp. 849 (D.C. Minn. 
1955), for the proposition that interest on liquidated 
damages will be allowed from the time of the accrual of 
the claim. We do not dispute that contention, but submit 
that it has no application in this proceeding since the 
damages here involved, arising as they do from a dis- 
crimination, are not liquidated, 


Isbrandtsen also cites various Board cases (Petitioner’s 
Brief, pp. 9 & 11). These cases, for the following reasons, 
do not support his proposition: 


Philip R. Consolo vy. Flota Mercante Grancolombiana, 6 
F.M.B. — (March 1961) is entirely in accord with the 
established rule that where damages, whatever they may 
be, are unliquidated, interest does not flow as a matter of 
right from the date of the wrong complained of. 


Swift & Co. v. Gulf ete. Conference. 6 F.M.B.—(Feb. 
1961) has not yet reached the stage where the question of 
interest became involved. The significance of Swift upon 
this petition is that, after the complainant there had 
demonstrated that it had been unjustly discriminated 
against by being charged the non-contract rather than the 
contract rate, it was relegated to further hearings to prove 
the damages which it had suffered thereby. 


Hernandez v. Bernstein, 2 U.S.M.C. 62 (1939) is not in 
point. In that case, the carriers had refused to transport 
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the cargo offered by the complainant. His damages were 
liquidated, i.c., his commission was at a specified rate on 
the price of a specified number of automobiles. Interest 
naturally followed on these liquidated damages from the 
date when each loss occurred. 


American Tobacco Co. v. Compagnie Generale Trans- 
atlantique, 1 U.S.S.B. (1925) ; aff'd 31 F. 2d 663 (C.A. 2, 
1929), cert. den., 280 U.S. 555 (1930) was a case of dis- 
crimination. Although the language of the Shipping Board 
was not too clear, it apparently departed from the rule laid 
down in Eden (supra) and subsequently followed in the 
other cases to which we have referred which have held that 
in case of discrimination, damages are unliquidated and 
must be proved. The Board did award interest in that 
case from dates of the respective transactions. However, 
the question of interest was not considered by the Court of 
Appeals which devoted most of its discussion to the ques- 
tion whether the Shipping Act governs transactions in the 


inward trades where the bill of lading is issued in a for- 
eign country. Since the problem of interest was not dealt 
with by the Court of Appeals, the denial of certiorari by 
the Supreme Court has no effect on the problem here 
before the Board even if the denial of certiorari by the 
Supreme Court at any time ean be considered as a deter- 
mination for one party or the other, 


Conclusion 


Since the only damages which, on any theory, could be 
awarded to Isbrandtsen are unliquidated, interest thereon 
would not run from the date of the various payments of 
freight, but would at the earliest start when the Board 
ultimately disposed of the matter by the denial of motions 
for reconsideration. 


Respectfully submitted, 


QLKAN TvRK, 
Exvxan Turk, JR, 
Attorneys for Intervenor, 
States Marine Lines, Inc. 
120 Broadway 
New York 5, New York 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,671 


ISBRANDTSEN COMPANY, INC., 


Vv. 


FEDERAL MARITIME COMMISSION 
(Formerly Federal Maritime Board) 
and 


UNITED STATES OF AMERICA, 


STATES MARINE LINES, INC., 


Petition for Review of an Order of The 
Federal Maritime Board 


REPLY BRIEF FOR PETITIONER 
ISBRANDTSEN COMPANY, INC, 


Petitioner, 


Respondents, 


Intervenor. 


There is very little to which Petitioner need reply in the brief of 
the Federal Maritime Commission and in the brief of the Intervenor, 
States Marine Lines, Inc. The brief of the Federal Maritime Commis- 
sion logically supports Petitioner's position in all material respects. 
We consider the arguments in the brief for the Intervenor to be largely 
frivolous, and they are disposed of, in any event, in the brief of the Fed- 


eral Maritime Commission. 


CONTROVERSY OVER THE QUESTION PRESENTED 


The parties herewith met during November 1961 and apparently 
agreed upon a stipulation to be presented to the Court. In those discus- 
sions , between Counsel for the Federal Maritime Commission, Counsel 
for the Intervenor, States Marine Lines, Inc., and Counsel for Petitioner, 
it was agreed thatithe questions involved were primarily questions of law 
and that basically the parties would proceed upon the facts as found in the 
Report of the Federal Maritime Board. This understanding was reflected 
in the following statement in the ''Prehearing Stipulation of the Parties," 
which was submitted to the Court and approved by the Court's Prehearing 
Order, dated December 8, 1961: 


"They have further agreed that the questions involved are 
primarily questions of law rather than questions of fact, and 
that the basic facts can be stipulated, which stipulation 
they shall undertake to draft and submit to the Court with- 
in three weeks after the date of the Prehearing Conference." 


Subsequently, Counsel for the Intervenor decided that they could 
not consent to be bound by the constitutive findings of fact as reflected in 
the Report of the Federal Maritime Board, and they sought to tailor these 
findings for their own purposes, by omitting some findings that the Board 
had made and by adding others that the Board did not make. Neither Coun- 


sel for Petitioner nor Counsel for the Federal Maritime Commission agreed 


to this new approach of the Conference, and the prehearing stipulation of 
the parties, including the formulation of the questions presented, was 
frustrated. Therefore, Petitioner in its brief stated the question pre- 


sented in this proceeding as follows: 


"Should interest as a matter of law and as a matter of 
sound administrative discretion have been awarded to 
Petitioner as of the date freight charges were wrong- 
fully collected, rather than from a date subsequent to 
the Board's Order?" 


Counsel for Intervenor, while deciding that they do not wish to pro- 
ceed upon the facts as found in the Report of the Federal Maritime Board, 
in accordance with the stipulation agreement, seek to retain the form of 
the questions presented, and they take issue with the formulation of the 
question as presented in Petitioner's brief. We consider the point rather 
unimportant except to illustrate the sheer weakness of the arguments up- 
on which the Intervenor relies and the brittle logic upon which Counsel 
for the Intervenor relentlessly proceeds. Counsel for the Federal Mari- 
time Commission, incidentally, agrees with Counsel for Petitioner that 
the parties are no longer bound by the formulation of the questions as set 
forth in the prehearing stipulation of the parties, which was frustrated by 
Counsel for the Intervenor, and Counsel for the Federal Maritime Com- 
mission have stated their own reformulation of the question before the 


Court as follows: 


"Should the Order of the Federal Maritime Board be|set 


aside because it does not provide that interest on the 


principle amount of reparation awarded to Isbrandtsen 


should be computed from some date (or dates) in 1952?" 


In substance, we see very little difference between the purport of 
the language used in formulating the question presented to the Court, and 
we are confident that the form of such question will not affect the sub- 


stance of the Court's decision. 


4 
BRIEF OF THE FEDERAL MARITIME COMMISSION 


We agree fully with the statements and arguments contained in the 
brief of the Federal Maritime Commission, which fully dispose of the 
distorted factual and legal arguments contained in the brief of the Inter- 
venor, except for the post mortem rationalization, contained in one single 
paragraph on pages 15 and 16 of said brief, which attempts to present a 
flimsy justification for the Board's failure to award interest from the 


“time when the damage was suffered." 


The brief of the Federal Maritime Commission agrees that the dam- 


ages awarded against States Marine Lines, Inc. and Waterman Steamship 


Corporation were liquidatea.? In this respect, the Counsel for the Fed- 


eral Maritime Commission, at pages 12 and 13 of the Commission's brief, 
make the following statement in response to the argument of the Intervenor 
that some different rule, other than that followed by the Federal Maritime 


Board, concerning; the measure of damages should apply in this case: 


"This rule does not apply where, as in this case, the dam- 
age is claimed because the carrier charged the shipper a 
rate higher than the rate the carrier had a right to charge, 
and the shipper, because he doesn't own the cargo, sues for 
the only possible damages he can have suffered, the differ- 
ence between the amount he paid and the amount he should 
have paid. To hold otherwise would be to deny recovery of 
reparation for injury indubitably inflicted upon the shipper 
by the carrier. Possibly the reparation award might have 


z The brief of the Federal Maritime Commission discusses only the reparations 
claim against States Marine and it argues only that interest from the date of the 
damage resulting from the discrimination of States Marine should not bear interest 
from the time that the damage was suffered. In this respect, the petition for re- 
view seeks interest from the time of the damage against both States Marine and 
Waterman. It is assumed that the omission of Waterman in the brief of the Fed- 
eral Maritime Commission was an oversight. 
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"more appropriately been based on 'prejudice' than'on 
‘discrimination.' In any event, however,the Act should 
not be construed so as to permit a carrier to injure a 


shipper with impunity." 
We fully concur in that statement. 


On the question of when interest should run, the brief of the Federal 
Maritime Commission is noticeably lacking in one single authority which 
would support its proposition that interest from the time the damage was 
suffered was properly denied in this case. Curiously enough, the case 
which Commission's Counsel quote at some length, at pages 14 and 15 of 
their brief, Gimbel Bros., Inc. v. Barrett, 218 F.880 (D.C. E.D. Pa., 
1914) supports Petitioner's position rather than the position of the Com- 


mission. Petitioner readily accepts the holding in that case, as reflect- 
ing the general rule, concerning the awarding of interest on damages, 


and the statement of the District Judge can be appropriately inserted 


along with the other long line of authorities supporting Petitioner's posi- 


tion, with the following sentence underlined: 


| 
"In all damage cases the damages are to be assessed with 


reference to the time when the damage was suffered, and 
ee 
when the adjustment takes place at a later date the assess- 


ment is to be made as of the earlier date, with the lapse of 


time between that and the later date in mind." 


Counsel for the Federal Maritime Commission are hard pressed to 
find any rationale or logic behind the Federal Maritime Board's unex- 
plained reason for failing to fix interest from the "time when the damage 
was suffered." In this respect, Counsel for the Commission state, at page 
15 of their brief, that, "there appear to be at least two factors which the 
Board may well have considered in fixing the interest date." The two so- 
called apparent factors are that, (1) "'... it cannot be said that States 
Marine's action in collecting the high non-contract rate from Isbrandtsen 
was high-handed, without claim of right, or has profited States Marine," 
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and (2) "Isbrandtsen apparently did not bring the matter of the exact date 
or dates from which Isbrandtsen contends that interest on the principle 
amount awarded as reparation should be computed to agency attention un- 
til it filed a motion for reconsideration with the Commission on August 
31,1961, ..." These "factors," which were not stated in either the 
Board’s Report or|in the Board's skeleton and unreasoned Order, denying 
Petitioner's petition for reconsideration of the interest question, are ap- 
parently the only justification which the Commission’s Counsel can now 


devise to support the Board's arbitrary action. 


The brief for the Federal Maritime Commission seeks to argue that 
the fixing of the date from which interest on damages shall run "lies with- 
in the discretion of the trier of the facts, in this case, the Board." What- 
ever merits that bald statement may have, it hardly provides any solace 
or support for the actions of the Federal Maritime Board, and subsequently 
of the Federal Maritime Commission, in this case. Nowhere has either 
the Board or the Commission attempted to state a single reason why it did 
not follow the traditional and well accepted rule of awarding interest from 
the time when the damage was suffered. Actions shrouded with a claim 
of administrative discretion, unsupported by any reason, findings of fact, 
or conclusions of law, announced in the peremptory manner of an ancient 


oracle, are by their very nature arbitrary. In this case, however, the 


explicit finding of the Board was that the discrimination against Petitioner 


was deliberate and entirely unwarranted and that the common carriers, 


viz., States Marine and Waterman, "'did not prove any mitigating factors 


affecting ... [the] damage although the burden was on them to do so." 


The attempt by Counsel for the Commission to assuage this Finding of 


the Agency has no support in the Agency Report or in the administrative 
record. Certainly Petitioner, having undertaken the considerable expense 
in pursuing its litigation before the Federal Maritime Board and Maritime 
Commission to recover the damages it suffered, cannot be held respon- 
sible for the administrative delay in having a decision rendered. Further- 
more, there was not the slightest color of right or the slightest mitigating 
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circumstance that the discriminatory actions of States Marine and Water- 


man may have in some way been justified or legal. The f 


indings of the 


Board, in fact, dispell any such post facto imaginations of the Commis- 


sion's Counsel. 


The novel contention that petitioner's claim for interest from the 


time that the damage was suffered should fall because Petitioner had not 


brought "the matter of the exact date or dates from which Isbrandtsen 


| 
contends that interest on the principle amount awarded as reparations 


should be computed to agency attention until it filed a motion for recon- 


Sideration" is preposterous. There was no dispute in the record between 


the parties concerning the dates on which the shipments were made, or 


concerning the freight charges which were assessed and Collected by the 


carriers. The shipments (cotton) were made through 51 


separate bills 


of lading dated between August 3, 1952 to September 18, 19 52, and these 


bills of lading were signed by the Masters of the vessels 


of States Marine 


and Waterman, and Isbrandtsen's freight payments as the shipper were 


accepted. These and all other relevant shipping documents, concerning 


the shipments, are a part of the record before the agency 


Since it was 


. 


admitted by all parties that the discriminatory freight charges were as- 


sessed and collected, it was not necessary for Petitioner 


cancelled checks evidencing the payments, and no point w 


to introduce the 


as ever made 


during the long course of administrative proceeding of this matter by any 


party , including Counsel for the Federal Maritime Board 
in the proceedings. The freight payments were obviously 
about the time of the dates of the bills of lading, and such 
of the administrative record. Furthermore, Petitioner fi 
against States Marine and Waterman with the Federal Ma 


who participated 
made on or 

dates are a part 
led its complaint 
ritime Board, on 


November 3, 1952, and in such complaint it demanded reparations to the 


extent of the liquidated damages it had suffered plus interest from the 
time of the damage. Whatever difference it might make whether Isbrandt- 


sen brought to the attention of the agency the exact date o 
the discriminatory charges were collected, is impossible 


rr dates on which 


to imagine. 
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There was no dispute concerning these dates and there was also no rea- 
son either explained or imagined which would justify the agency in not 
awarding interest from the time that the damage was suffered. If any 
difficulty should exist in computing the dates on which payments were 
made, the Commission can certainly award interest from the date that 
the complaint was filed under Section 22 of the Shipping Act. Petitioner 


does not intend to quibble over interest charges for three or four months. 


BRIEF FOR INTERVENOR, STATES MARINE LINES 


There is very little to which Petitioner need respond in the brief 
of Intervenor, since the arguments presented in that brief have been dis- 
posed of by the arguments in the brief of the Federal Maritime Commis- 
sion. It is sufficient to point out, as Counsel for the Federal Maritime 
Commission has ably demonstrated, that the frivolous contentions and 
nit picking which Counsel for the Intervenor present and indulge in, con- 
cerning the administrative findings of fact or the lack thereof, are ir- 
relevant to the conclusions of the Board, in any event, as well as being 


contrary to the evidence. 


Counsel for the Intervenor, on their own weird analysis of the cases 


concerning damages resulting from discriminations, would contend that 


no damages at all have been proved under the authority of I.C.C. v. U.S., 
289 U.S. 385 (1933). As pointed out in the brief of the Federal Maritime 
Commission, that case and the other long line of cases which Counsel 


for the Intervenor cite, in their own method of piling Pelion on Ossa and 

in cumulating their arguments into countless pages for the boredom of 

the Court, have absolutely no relevancy to the issues in this case. Many 
persons who do not own cargo can in one way or another become obligated 
to ship such cargo. For example, someone having custody of an item of 
shipment, which he may be renting or borrowing, or another carrier which 
has undertaken the obligation of shipping cargo between two points (such 


as Petitioner here) may desire to employ the services of a commoncarrier 
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by water subject to the Shipping Act. The Shipping Act, by virtue of 
Sections 16 and 17, 46 U.S.C. 815, 816, makes it unlawful |for such a com- 
mon carrier by water to inflict undue prejudice or unjust discrimination 
upon any shipper. Counsel for Intervenor would seek to make these statu- 
tory proscriptions against undue prejudice and unjust discrimination in- 
operative insofar as such protection might be accorded to any shipper 
other than an owner of the cargo. The statement of this incredible propo- 
sition itself is sufficient answer to it -- if it were the law, the Shipping 
Act of 1916 would be mere brutum fulmen, and worthless pages would 


have been existing on our statute books for the past forty+six years. 


THE LAW CONCERNING INTEREST ON DAMAGES 


As clearly shown in our opening brief and admitted by the Federal 
Maritime Commission in their brief, the damages suffered by Petitioner 
are liquidated. The universally accepted legal principle that interest on 
liquidated damages is allowed from the time of the accrual of the claim 
is not disputed by States Marine. Rather, States Marine relies upon the 
unique theory that the damages in the instant case are unliquidated. As- 
suming arguendo that Intervenor's position is correct, thé relevant au- 
thorities and any reasonable view of the facts require that interest be 
allowed on the award of reparations running from the date that freight 


charges were wrongfully exacted. 


Language quoted in States Marine's brief, uttered in 1924 by Butler, 
J., in the principal case of Miller v, Robertson that: "Generally, interest 
is not allowed upon unliquidated damages" is dictum. The "general" 
rule relied upon by States Marine against the allowance of interest on 
even an unliquidated claim is not without its exceptions, and the tendency 
of modern authority is to disregard the distinction between liquidated and 


2 


unliquidated claims” and the departures from the general rule have been 


2 Wunderlich Contracting Co. v. U. S. ex rel. Reischel & Cottrell, 240 F. 2d 
201 (C.C.A. 10th, 1957); cert. den. 353 U.S. 950. 


10 


so numerous that, as far as the rule survives, it must be subordinated 
to the more fundamental principle that full compensation should be given 
for a loss sustained.® The earlier judges, with their distaste for in- 
terest upon unliquidated claims where the wrongdoer cannot know the 
precise sum which the law will exact, frowned upon interest in this class 


of claims, but the marked tendency today is toward the allowance of in- 


4 
terest in such cases. Thus, the distinction formerly existing between 


liquidated demands is now practically obliterated, and whenever an order 
liquidates a claim and fixes it as of a prior date, interest should be al- 
lowed on the claim from that date.” In fact, the modern general rule is 
that interest is to be awarded from the time of injury to the time of deci- 


§ Interest will not 


sion if necessary in view of the interests of justice. 
be denied, although the sum due in unliquidated, where the amount is cap- 
able of ascertainment by mere caluclation, 7 or is subject to reasonably 


certain calculation by reference to existing market values. : 


The rule contended for by States Marine which would leave the 
award of the important element of interest as compensation to the un- 
bridled caprice of the administrative agency to allow interest or not, as 
in its judgment may seem proper, as a part of the damage to be allowed 
in cases where a fairly measurable sum has been withheld from Petitioner, 


does not seem to be based upon any sound reason and seems difficult to 


: Woodmont, Inc. v. Daniels, 274 F. 2d 132 (C.C.A. 10th, 1959), cert. den. 362 
U.S. 968; 47 C.J.S. 319. 

4 McCormick, Damages 222 (1935). 
> Sullivan vy. McMillan, 37 Fla. 194, 19 So. 340 (1896). 


6 Bernhard v. Rochester German Ins. Co., 79 Conn. 388, 65A. 134 (1906). 


Restatement, Contracts, Sec. 337(b); Restatement, Torts, Sec. 913(b). 
a U.S. v. Stephanidis, 41 F. 2d 960 (E.D. N.Y. 1930). Grand Truck Western R. 
Co. v. H. W. Nelson Co., 116 F. 2d 823 (C.C.A. 6th, 1941), reh. den. 118 F. 2d 252. 


: J.P. (Bum) Gibbins, Inc. v. Utah Home Fire Ins. Co., 202 F. 2d 469 (C.C.A. 
10th, 1953); Beka v. Lithium Corp. of America, 77 S.D. 370, 92 N.W. 2d 156 (1958). 
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support.° Such a rule, we hasten to add, ''must lead to uncertainty and 


may tend to favoritism in its application." 10 


It has been the uniform practice of the (Interstate Com- 
merce) Commission (after which the Federal Maritime 
Commission is patterned) to recognize as an elemeht of 
the damages loss of interest on charges unlawfully exacted; 
and, in ordering reparation, it has usually included as a 
part of the damages such interest from the date of the pay- 
ment. ... The practice of the Commission conforms to 
the general rules governing the allowance of jatorear. The 
wrong for which the statute renders the carrier liable is 
the exacting of payment pursuant to an unlawful rate, not 
the withholding of the excess unlawfully exacted. The 
mere fact that the validity of the claim is disputed and that 
the amount recoverable is uncertain obviously does mot bar 
the recovery of interest. Emphasis added). 


Other transportation cases in which the carriers were called upon to pay 


interest from the date of their wrongs are legion. ae 
| 


The rule permitting a recovery of interest as damages for the de- 


tention of money is peculiarly applicable where, as here, payment has 


been wrongfully or vexatiously withheld. a 


Had a reparations award been made to Petitioner in|1952 for the 
statutory wrong inflicted by States Marine and Waterman in 1952, com- 
pensation would be complete. The award was not granted until 1961. For 
compensation to be complete and meaningful, interest must be allowed 
for the intervening nine years delay in payment. With interest, the in- 
jured shipper would be placed in the same position he would be in had the 
. 15 Am. Jur. § 160; McCormick Damages 221 (1935). 
. Fell v. Union P.R. Co., 32 Utah 101, 109; 88 P. 1003, 1006 (1907). 


1] L. & N-R.R. v. Sloss-Sheffield Co., 269 U.S. 217, 239-40 (1925). 
12 Lehigh Valley R. Co. v. State of Russia, 21 F.2d 396, 406 (€.C.A. 2d, 1927), 

cert. den. 275 U.S. 571; United States v. Fort Worth & Denver Railway Co., 141 

F. Supp. 381 (N.D. Tex., 1956), aff'd. 242 F. 2d 702 (C.C.A. 5, 1957); Gardner v. 

Mid-Continent Grain Co., 168 F. 2d 819 (C.C.A. 8th, 1948). 


oe Agostini v. State, 255 App. Div. 264, 5 N.Y.S. 2d 732, 735 (1938); Austrian 
v. Williams, 103 F. Supp. 64 (S.D. N.Y.) rev. on other grds. 198 F. 2d 697 (C.C.A. 
2d, 1957), cert. den. 344 U.S. 909. 


carrier not discriminated against him. Without interest, the full repara- 


tion required by Section 22 of the Shipping Act of 1916, the controlling 
authorities and logic does not exist. Unless a supplementary award of 
interest is decreed, Isbrandtsen will be left with "partial" reparation, 

a hybrid form of compensation unknown to our juristic system. The find- 
ings of fact as made by the agency compel an award of interest, as part 
of the damage suffered, dating from the time of the wrongs nearly a 


decade ago. 


CONCLUSION 


The facts as found by the Agency require the granting of The Peti- 
tion for Review. An Order should be entered by the Court remanding the 
case to the Federal Maritime Commission with appropriate instructions 
for the determination of interest in a supplementary award as repara- 
tions due for the period between the statutory violation in 1952 and the 
Agency's decision in 1961. 
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